constitutional avoidance, 9 this Comment argues that restitution should be construed as a criminal penalty under the MVRA to avoid Seventh Amendment concerns. Because restitution under the MVRA should be considered a criminal penalty, retroactive application of the MVRA would violate the Ex Post Facto Clause. 0 The Comment proceeds as follows. [W] here an otherwise acceptable construction of a statute would raise serious constitutional problems, the Court will construe the statute to avoid such problems."). See also notes 163-69 and accompanying text. 20 Although this ex post facto problem will arise less often as time passes, because of the serious lag time of the federal courts, criminals who have committed crimes before April 24, 1996, will continue to be brought before the courts. In addition, classification of restitution under the MVRA is important because it can affect holdings under constitutional provisions other than the Ex Post Facto Clause. 21 This Comment will only address crimes that were completed before the effective date, April 24, 1996. Continuing offense crimes pose a different question from completed crimes in that they may have started before the effective date but continued beyond such a date. These types of crimes will not be discussed as they involve different issues. See, for example, United States v Futrell, 209 F3d 1286, 1289-90 (11th Cir 2000) (holding the "ongoing nature of the conspiracy enables application of the [MVRA] without violating the Ex Post Facto Clause" despite its precedent that "the MVRA clearly does not apply to a defendant whose criminal conduct occurred and ceased prior to April 24, 1996"). Clause. 4 Since Calder, the Court has developed a two-part test for analyzing ex post facto issues. In Weaver v Graham, 25 the Court stated that "for a criminal or penal law to be ex post facto: it must be retrospective, that is, it must apply to events occurring before its enactment, and it must disadvantage the offender affected by it." 2 The Court also noted that "no ex post facto violation occurs if the change effected is merely procedural" as opposed to a substantive change. 27 As the Court alludes in Weaver," a law must be criminal or penal in order for the Ex Post Facto Clause to apply." Consequently, before an ex post facto analysis is begun, the Supreme Court has held that a 22 US Const Art I, § 9, cl 3. See also id § 10, cl 1 ("No State shall ... pass any ... ex post facto Law."). 23 3 US (3 Dallas) 385 (1798) (finding that the Ex Post Facto Clause does not prohibit every retrospective law). 24 The Court stated:
1st. Every law that makes an action done before the passing of the law, and which was innocent when done, criminal; and punishes such action. 2d. Every law that aggravates a crime, or makes it greater than it was, when committed. 3d. Every law that changes the punishment, and inflicts a greater punishment, than the law annexed to the crime, when committed. 4th. Every law that alters the legal rules of evidence, and receives less, or different testimony, than the law required at the time of the commission of the offence, in order to convict the offender.
Id at 390. 25 450 US 24 (1981) (holding that a Florida law that reduced the time deducted from a prison sentence for good behavior could only constitutionally apply to inmates who had committed crimes after the passage of the law). 26 Id at 29. 27 Id at 29 n 12. See also note 206. 28 Id at 29. 29 See Collins v Youngblood, 497 US 37, 41 (1990) (acknowledging that "[a]lthough the Latin phrase 'ex post facto' literally encompasses any law passed 'after the fact,' it has long been recognized by this Court that the constitutional prohibition on ex post facto laws applies only to penal statutes"); Marcello v Bonds, 349 US 302, 319-20 (1955) ("The Court [ I has stated over and over again ... that the Ex Post Facto Clause applies only in criminal cases."); Harisiades v Shaughnessy, 342 US 580,595 (1952) ("The inhibition against the passage of an ex post facto law ... applies only to criminal laws."); Republic Natural Gas Co v Oklahoma, 334 US 62, 90 n 21 (1948) (noting that "ex post facto legislation .. . was limited to criminal and penal consequences"). See also Kansas v Hendricks, 521 US 346, 369 (1997) (stating that "an essential prerequisite" for the Ex Post Facto Clause is that the act is punitive). court must first determine whether the penalty involved is civil or criminal." In determining whether a sanction is civil or criminal, the Supreme Court has stressed that the question is first one of statutory construction.' If the legislature has a stated intent, then courts should defer to it. 32 Thus, the first step in determining whether a law violates the Ex Post Facto Clause is to determine congressional intent by examining the statute. Although a clear intent to treat a penalty as civil is not dispositive, it carries significant weight. 33 Courts should "reject the legislature's manifest intent only where a party challenging the statute provides 'the clearest proof that 'the statutory scheme [is] so punitive either in purpose or effect as to negate [the State's] intention' to deem it 'civil."''
The Supreme Court has identified a number of factors to consider when determining whether a statute is clearly punitive. Although these factors are gleaned from various Supreme Court cases, the Court consolidated them into a single list of seven factors in Kennedy v Mendoza-Martinez." The factors are:
Whether the sanction involves an affirmative disability or restraint, whether it has historically been regarded as a punishment, whether it comes into play only on a finding of scienter, whether its operation will promote traditional aims of punishment: retribution and deterrence, whether the behavior to which it applies is already a crime, whether an alternative purpose to which it may rationally be connected is assignable to it, and whether it appears excessive in relation to the alternative purpose assigned. 36 30 Not all of the Supreme Court cases regarding the civil/criminal penalty distinction address the, issue in the ex post facto context. Some involve the Double Jeopardy Clause and the Fifth and Sixth Amendments. However, these cases are applicable to the Ex Post Facto Clause because the Supreme Court has implied that there is not a difference in evaluating the civil/criminal distinction under the various constitutional safeguards. In United States v Ward, 448 US 242,248 (1980), the Court commented that the distinction between a civil and criminal penalty is important to evaluate both Fifth and Sixth Amendment issues. Later in Hendricks, 521 US at 361, the Court collapsed its analysis of the civil/criminal distinction under both the double jeopardy and ex post facto claims. Thus, the standard applies in the ex post facto context despite the fact that not all of the cases generating this standard involve the Ex Post Facto Clause. 31 See Hendricks, 521 US at 361 (stating that the "categorization of a particular proceeding as civil or criminal 'is first of all a question of statutory construction"'), quoting Allen v Illinois, 478 US 364, 368 (1986); Ward, 448 US at 248 (remarking "[t]his Court has often stated that the question whether a particular statutorily defined penalty is civil or criminal is a matter of statutory construction"); Helvering v Mitchell, 303 US 391,399 (1938) (noting the question of whether the sanction is criminal is "one of statutory construction").
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Hendricks, 521 US at 361 (stating that "we ordinarily defer to the legislature's stated intent").
The first five factors attempt to determine whether the penalty has criminal characteristics. It may be useful to think of these factors as judging how closely a sanction resembles imprisonment, which is indisputably a criminal sanction. 3 For example, the first factor asks whether the sanction involves an affirmative disability or restraint, a characteristic that clearly fits imprisonment. The sixth and seventh factors question whether the sanction has civil purposes in addition to the criminal purposes of deterrence and retribution.3
Despite setting forth this list, the Court, in Mendoza-Martinez, acknowledged the uncertainty that is inherent in the civil/criminal distinction. 39 The Court admitted that application of the factors could be "extremely difficult and elusive of solution" and that the factors "may often point in differing directions. '' 0 However, the Court has repeatedly relied on these factors in making a civil/criminal distinction.' Such a distinction is necessary because of the many constitutional provisions that are triggered by classifying a penalty as criminal. 4 [68:463 with displeasure the low number of restitution orders being issued under the VWPA. Senator Hatch, a cosponsor of the Bill, stated, "[f]ederal courts ordered restitution in only 20.2 percent of criminal cases," which broke down to "only 27.9 percent of all murders, 28.2 percent of all kidnappings, 55.2 percent of all robberies, and 12.5 percent of all sexual abuse[ ] cases. '' 4 5 He further stated this was "simply not enough." Senator Feinstein complained that "so many people in our society are affected by crime.... And yet, restitution to the victim is infrequently awarded." 7 The Committee Report noted, "As a matter of practice, restitution is infrequently used and indifferently enforced."" By making restitution mandatory for certain crimes, some members of Congress clearly hoped to increase the number of restitution orders.
The MVRA replaces portions of a related law, the VWPA. The VWPA applies only to offenses "other than an offense described in [the MVRA].",4' The original scope of the VWPA 0 was extremely broad; it included all offenses under Title 18, the section that details most federal crimes." The VWPA also gives the trial judge a large amount of discretion, limited only by a few factors, to determine whether an order of restitution should issue. These factors include "the financial resources of the defendant, the financial needs and earning ability of the defendant and the defendant's dependents, and such other factors as the court deems appropriate.52
Unlike the VWPA, the MVRA does not apply to every criminal act under Title 18; it applies only to specified offenses: crimes of violence; offenses against property, including those committed by fraud or deceit; and offenses related to tampering with consumer products. 53 However, despite its narrower scope, the MVRA is harsher than the VWPA, because under the MVRA, a judge must order restitution in every circumstance, regardless of the defendant's financial situation." The judge is stripped of any discretion in making such an order and the defendant's ability to pay becomes irrelevant. 45 The majority of circuit courts encountering the issue of retroactive application of the MVRA have held that such application would violate the Ex Post Facto Clause." Although some of the circuit courts did not provide any reasons for such a holding, 6 most of the courts have reasoned both that restitution is a criminal penalty to which the Ex Post Facto Clause applies, and that the MVRA constitutes a substantive change, as required by the Supreme Court test in Weaver.1 7 The disagreement dividing the majority and minority views focuses on whether restitution under the MVRA is a civil or criminal penalty; all courts agree that the MVRA constitutes a substantive change.1 8 In United States v Williams," the Eighth Circuit held that "an order of restitution under the MVRA is punishment for Ex Post Facto Clause purposes." In doing so, the court was forced to distinguish a previous decision involving a different statute, in which the court had held that restitution was not a criminal penalty for purposes of Ex Post Facto Clause analysis." The court distinguished the previous deci-55 See United States v Richards, 204 F3d 177, 213 (5th Cir 2000) (accepting the majority view of restitution as a criminal penalty and thus holding that "[r]etroactive application of the MVRA ... would violate the Ex Post Facto Clause"); United States v Edwards, 162 F3d 87,92 (3d Cir 1998) (finding "that under the MVRA, restitution is punishment, and that retrospective application of that punishment ... is a violation of the Ex Post Facto Clause); United States v Siegel, 153 F3d 1256, 1260 (11th Cir 1998) (stating it was "persuaded by the analysis adopted in the majority of the circuits on this issue" and thus holding "that the MVRA cannot be applied to a person whose criminal conduct occurred prior to April 24, 1996"); United States v Bapack, 129 F3d 1320, 1327 n 13 (DC Cir 1997) (concluding in a footnote that retroactive application of the MVRA to the defendant would violate the Ex Post Facto Clause); United States v Williams, 128 F3d 1239, 1241 (8th Cir 1997) (concluding that "an order of restitution under the MVRA is punishment for Ex Post Facto Clause purposes"); United States v Baggett, 125 F3d 1319,1322 (9th Cir 1997) (holding that the court must use the old VWPA "to avoid running afoul of the Ex Post Facto Clause"); United States v Thompson, 113 F3d 13, 15 n 1 (2d Cir 1997) (noting simply that "application of the [MVRA] to this case would be barred by the ex post facto clause"). 56 See Bapack, 129 F3d at 1327 n 13 (making the statement in a footnote without any analysis); Thompson, 113 F3d at 15 n 1 (same . The statute at issue in Crawford is the Child Support Recovery Act of 1992 ("CSRA"), 18 USC § 228 (1994). This Act was also the subject of a number of ex post facto challenges. The CSRA punishes a person who "willfully fails to pay a past due support obligation with respect to a child who resides in another State." Id § 228(a). The Act contains twb separate sections, one entitled "Punishment" and the other entitled "Restitution." Id § 228(b), (c). The Restitution section directs a court to "order res-sion on the ground that the plain wording of the MVRA compelled a different result.' In making this determination, the court looked to a phrase contained in the MVRA stating that the court may order restitution "in addition to ... any other penalty authorized by law." The use of the word "penalty" was considered to be dispositive evidence that restitution under the MVRA was "punishment for Ex Post Facto Clause purposes. ' In United States v Siegel, 5 the Eleventh Circuit began its examination of whether retroactive application of the MVRA was impermissible by considering the statutory language of the Act.6 Much like the Eighth Circuit in Williams, the Eleventh Circuit emphasized the word "penalty" and held that the plain meaning of the statute required characterizing restitution as a criminal penalty6 The court bolstered its conclusion by citing its own and other circuit courts' precedent, outside the context of the Ex Post Facto Clause, that characterized restitution as a criminal penalty. Based on these precedents, the titution ... in an amount equal to the past due support obligation as it exists at the time of sentencing." Id § 228(c). Unlike the MVRA, the CSRA has uniformly withstood ex post facto challenges. One key difference between the CSRA and the MVRA is that failure to pay child support can be viewed as a new offense. In other words, although a parent may be guilty of not paying child support before the CSRA was enacted, if the parent has still not paid it at some point after the enactment, the offense is a new willful failure to pay a past due child support obligation. The Eighth Circuit held that the CSRA did not violate the Ex Post Facto Clause on two grounds. One was that restitution was not "punishment" as discussed in the text. However, the alternative holding was that there was no retroactive application because the defendant committed the crime after the enactment date by still refusing to pay. This type of reasoning was also employed by the Fifth Circuit in United States v Rose, 153 F3d 208 (5th Cir 1998). The court noted that the CSRA did not apply retrospectively because there is no change in legal obligations. Id at 209-10. The Fifth Circuit explicitly noted that it refused to base its holding even in part on the notion that "restitution does not constitute punishment within the meaning of the Ex Post Facto Clause." Id at 211 n 1. This was based on its prior precedent characterizing restitution as a criminal penalty. Id court concluded that "restitution under the MVRA is a [criminal] penalty." 70 Accordingly, it held that retroactive application of the MVRA was impermissible. 7 In United States v Edwards, the Third Circuit also espoused the majority view. 72 The Third Circuit discussed United States v Newman, 73 but stated that it believed "the majority view [to be] the better view.""
The court based its interpretation on the "statutory scheme and the legislative history of the MVRA." 7 The court believed that the inclusion of restitution as "an integral and necessary part of sentencing, supervised release, and probation for the crimes it implicates" in the statutory scheme demonstrated that Congress viewed restitution as a criminal penalty. Additionally, the Third Circuit referenced the MVRA's legislative history to support its view. 7 In particular, it indicated that the legislative history demonstrated that Congress believed "mandatory restitution forces an individual defendant to address the harm his crime has caused to the individual victims of his crime and to society." 7 Along with prior case law on the nature of restitution, 9 the legislative history convinced the court that restitution was a criminal penalty under the statute, and that retroactive application of the However, these courts' precedents indicate they would probably join the majority view.
The minority view.
The Seventh Circuit created a circuit split in 1998, with its ruling in Newman." In Newman, the court held retroactive application of the MVRA did not violate the Ex Post Facto Clause because restitution was a civil, not a criminal, penalty. ' The court based this conclusion on a number of factors. First, it noted the traditional view of restitution as an "equitable device for restoring victims to the position they had occupied prior to a wrongdoer's actions."" The court then cited cases holding that restitution was mainly a compensatory device, and not punitive." The Seventh Circuit highlighted one of its own cases, in which it had held under a different statute that "[r]estitution is not 'punishment' within the meaning of the Ex Post Facto Clause." ' The court drew further support for its conclusion that restitution is not a criminal penalty from the Supreme Court's guidelines regarding the civil/criminal distinction."
The Seventh Circuit first examined the statute, pursuant to the 84 Id at 542. Although the Seventh Circuit reached a different conclusion than the other courts, it did note its agreement regarding the "substantive change" created by the MVRA. Id at 537 n 5. A substantive change is required by the Supreme Court in Weaver. See text accompanying notes 25-27. The court stated that removing the discretionary power of the judge to award restitution as well as making the defendant's financial status irrelevant did signify an "increase" in punishment. Newman, 144 F3d at 537 n 5. Thus, the only element saving retroactive application of the MVRA from violating the Ex Post Facto Clause is the fact that it is a civil penalty. 85 to the word "penalty" in the statute.2 It noted that the word "penalty" could refer to either a civil or criminal penalty and that even the Supreme Court has used the word penalty to describe a "civil penalty." 93 Finding no conclusive evidence in the express language of the statute, the court proceeded to examine the seven factors set forth by the Su-
Upon applying the factors, the court determined that restitution was "not 'so punitive either in purpose or effect' as to acquire a criminal character." 9 As for the first factor, the court stated that restitution was not an affirmative disability or restraint because it was not analogous to imprisonment. The second factor examines the historical view of the sanction, and the court declared that "historically, restitution has been considered an equitable, remedial measure."' The third factor, regarding scienter, also supported the non-punitive nature of restitution because the MVRA did not have an independent requirement of scienter for restitution to be applicable.9 The court combined the fourth, sixth, and seventh factors regarding the purposes of the sanction to note that the primary purpose of restitution was not retribution and deterrence, but compensation for the victims. 9 9 Although the fifth factor (whether the behavior to which the sanction applies is already a crime) weighed toward the criminal side, the court believed that, on balance, the factors leaned overwhelmingly toward a civil characterization." TIhe Seventh Circuit thereby concluded that restitution under the MVRA was "not a criminal punishment for purposes of the Ex Post Facto Clause."' 1 The Seventh Circuit has gained one supporter, the Tenth Circuit. The Tenth Circuit confronted the ex post facto issue in an emotionally charged case involving Terry Lynn Nichols, a coconspirator in the 92 Newman, 144 F3d at 540 n 9. 93 Id. See Hudson v United States, 522 US 93, 99 (1997) ("Even in those cases where the legislature 'has indicated an intention to establish a civil penalty, we have inquired further whether the statutory scheme was so punitive either in purpose or effect,' as to 'transfor[m] what was clearly intended as a civil remedy into a criminal penalty."') (citations omitted Oklahoma City bombing. ' In United States v Nichols, ' the court relied mainly on its own precedent to determine whether restitution under the MVRA was a civil or criminal penalty."'° The court examined previous cases holding restitution was not punitive in nature."'" Based on these cases, the Tenth Circuit concluded that "the law in this circuit has been established ... and we are obliged to follow it."' ' In holding that restitution was not punishment under the Ex Post Facto Clause and that retroactive application of the MVRA was thereby permissible, the court noted that it "accept[ed] the view of the Seventh Circuit 
A. Reasoning by the Circuit Courts
The Seventh Circuit, which expounds the minority position, has provided the most comprehensive evaluation of the issue. This Comment attempts to engage in a thorough analysis to support the majority view, which has heretofore been underdeveloped. Some of the circuit courts on the majority side have given no reasons at all for their 102 holdings."' Others have not clearly refuted the Seventh Circuit's reasons."° Circuit courts on both sides (such as the Fifth and Tenth Circuits) rely heavily on their own precedent, although their opposing views demonstrate that the case law regarding the nature of restitution is mixed."" Those courts that have addressed the issue in detail have relied on the express statutory language, legislative history, and, in the Seventh Circuit's case, factors mandated by the Supreme Court.
However, as will be demonstrated, these approaches do not lead to a clear solution and instead only prove that either interpretation of restitution under the MVRA is plausible. This Comment aims to provide a lucid and doctrinally sound justification for the majority's conclusion.
1. Text of the MVRA.
The Eighth and Eleventh Circuits relied on the express language of the statute to determine whether it was criminal or civil."' In particular, both courts focused on the statutory term "penalty." However, these courts did not explain why the word penalty, without a qualifier, definitively means a "criminal penalty." As the Seventh Circuit pointed out, the Supreme Court has used the word "penalty" in conjunction with the word "civil" to mean a civil remedy." 2 Congress also recognizes both civil and criminal penalties. It has enacted a number of statutes in which it uses the term "civil penalty" to designate a remedy that is available in a civil suit. 13 In addition, in statutes that make no reference to a "civil penalty," Congress has still used the term "criminal penalty."" Congress may have feared that the word "penalty," without a qualifier, would be ambiguous. various statutes, the word "penalty" without a qualifier does not signal necessarily that Congress intended for restitution to be criminal."' 2. Legislative history.
The Third Circuit also relied on legislative history to support its conclusion. Although legislative history is regularly used by courts in statutory interpretation, in recent years the Supreme Court has expressed some skepticism about its usefulness." 6 In Carter v United States," 7 the Court asserted that its approach to statutory interpretation "begin[s] by examining the text, not by 'psychoanalyzing those who enacted it.""' 8 Besides being of questionable authority since it is not enacted as law, legislative history is also often ambiguous or contradictory." Despite the weaknesses of legislative history, the Supreme Court continues to consider it in some cases' 20 and the Third Circuit used it to interpret the MVRA. 115 The statutory language of Section 3664, which is the procedural mechanism for both the MVRA and the VWPA, also demonstrates that both views of restitution are equally supported. Section 3664 provides that "an order of restitution may be enforced by the United States." 18 USC § 3664(m)(1)(A)(i) (1994 ( & Supp 1998 ). One of the main features distinguishing the criminal system from the civil system is that the United States is a party to the case instead of the victim. See Stephen Schafer, Restitution to Victims of Crime 8 (Stevens & Sons 1960) (noting "the conventional view is that crime is an offense against the state, while a tort is an offense against individual rights only"). Allowing the United States to enforce the restitution order reinforces the view that restitution is a criminal penalty. However, this is not the only means of enforcement. Section 3664 also states, "At the request of a victim named in a restitution order, the clerk of the court shall issue an abstract of judgment certifying that judgment has been entered in favor of such victim in the amount specified in the restitution order." 18 USC § 3664(m)(1)(B) (Supp 1998). This judgment serves as "a lien on the property of the defendant" in the same manner "as a judgment of a court of general jurisdiction." Id. This method of enforcement supports a civil view of restitution, because the victim is allowed to enforce the order like a civil judgment. The Third Circuit's remarks regarding legislative history were conclusory at best, and did not cite the express language that supported its characterization of restitution as a criminal penalty. 2 ' A brief perusal of those legislative reports that the Third Circuit identified reveals that, contrary to the Third Circuit's assertions, the legislative history of the MVRA is ambiguous.
On the one hand, the purpose of the MVRA as stated in the committee report is "to ensure that the loss to crime victims is recognized, and that they receive the restitution that they are due."'2 This statement supports the compensatory view of restitution, which leads to a civil label.'2 But, in the discussion that follows, the report also notes that "this position underestimates ... the potential penalogical benefits of requiring the offender to be accountable for the harm caused to the victim.' 2 . The idea of penological benefit supports the retributive purpose of restitution, which leads to a criminal characterization.n Statements by various members of Congress also support both notions of restitution. In fact, some members even referred to the MVRA as serving two purposes simultaneously, one compensatory and one retributive. Senator Hatch, a cosponsor of the Bill, stated that mandatory restitution can "provide important closure to victims of crime." 12 ' But he also declared, "[r]estitution has an important penological function as well.... it forces the criminal to contemplate his criminal act and truly pay for the crime.' ' . 7 Senator Biden, the other cosponsor, emphasized as problematic that "the victim's lossesemotional, physical, and financial losses-often go completely uncompensated."' Thus the MVRA sends a message: "It says to victims: You are not alone. We will demand accountability from your wrongdoers, and we understand that criminals owe a debt not only to society but to 121 Hatch) . Senator Hatch further states, "Far too often our criminal justice system appears to ignore the victims of crime. It frequently seems that only criminals have rights in the system .... The order of restitution represents the justice system's recognition that a real person, not only society, has suffered a wrong." Id at S 19277-78. 127 Id at S 19278. 128 Id (statement of Sen Biden).
[68:463 you.... 9 Senator Feinstein stated, "Victim restitution is a matter of simple justice. If somebody has been hurt by a criminal, they should be made whole."' Senator Leahy noted, "We can do more to see that victims of crime ... are treated with dignity and assisted and compensated with Government help.' 3 ' The legislative history includes remarks on both the compensatory and punitive goals of restitution, supporting both the civil and criminal nature of restitution.Y This result is unsurprising-the two purposes are not mutually exclusive.'
The Kennedy v Mendoza-Martinez factors.
Despite holding the minority viewpoint, the Seventh Circuit was the only circuit court to rely on the seven Supreme Court civil/criminal factors in evaluating the issue." The Seventh Circuit believed that these factors weighed in favor of viewing restitution as a civil penalty. However, an examination of these factors demonstrates that such a result is not clear. Some of the factors do support the Seventh Circuit's view of the civil nature of restitution. For example, the first factor is "[w]hether the sanction involves an affirmative disability or restraint." 3 . As the Supreme Court has noted, "[monetary] sanctions [ ] do not involve an 'affirmative disability or restraint,' as that term is normally understood..' ' Also in favor of the civil view is the third factor, "whether [the sanction] comes into play only on a finding of scienter." ' .. Since restitution is mandatory, it is ordered without regard to the defendant's state of mind. Although the underlying criminal statute probably would include a scienter requirement, there is no independent scienter requirement for restitution itself, as noted by the Seventh Circuit. 13 Finally the last two factors also support the civil nature of restitution. These are "whether an alternative purpose to which [the sanction] may rationally be connected is assignable for it, and whether it appears excessive in relation to this alternative purpose assigned.' '39 The alternative purpose for restitution besides deterrence and retribution is compensation. As a compensatory device, restitution does not seem excessive for its purpose; it merely seeks to make the victim of a crime whole. Thus, these factors, as declared by the Seventh Circuit, can be read to support a civil view of restitution.
However, some of the factors on which the Seventh Circuit relied do not easily support viewing restitution as a civil penalty. The second factor is "whether [the sanction] has historically been regarded as a punishment."' ' 4 The Seventh Circuit claimed that, historically, restitution has been viewed as an equitable measure.' In general, Supreme Court precedent regarding monetary penalties supports this view. The Supreme Court has stated that "neither money penalties nor debarment has historically been viewed as punishment."'," And it has also asserted that "[in spite of [monetary penalties'] comparative severity, such sanctions have been upheld against the contention that they are essentially criminal."1 4 3
The Ninth Circuit disputed the Seventh Circuit's historical view of restitution in United States v Dubose," stating that "restitution has historically been understood as punishment.'' Many commentators share this view. One contends that "restitution has been employed as a punitive sanction throughout history." ' Another commentator notes that "[w]hile the use of restitution as a criminal sanction began in the Germanic areas of Europe during the Middle Ages, American legal scholars have traced the modern imposition of judicial restitution orders to some of the earliest penal codes of the United States."' 1 47 Yet another commentator states that the "view [of] restitution as only a civil remedy and not [ ] an appropriate criminal sanction .... is con- trary to historical precedent.""' Indeed, although the Supreme Court has not commented on the historical view of restitution, it allowed restitution to be a condition for a pardon in 1913 in Bradford v United States. 49 The Seventh Circuit also believed that the fourth factor, "whether [the sanction's] operation will promote the traditional aims of punishment-retribution and deterrence,"' '° supported its view. The Seventh Circuit asserted that although these purposes may be promoted by restitution, its primary purpose is compensatory." ' However, precedent is mote mixed on this topic. 5 2 In Kelly v Robinson, "3 the Supreme Court stated that restitution furthered rehabilitative and deterrent goals of the criminal system.' 8 It noted that restitution was "an effective rehabilitative penalty because it forces the defendant to confront, in concrete terms, the harm his actions have caused.'... It also emphasized the deterrent effect of restitution, stating the "direct relation between the harm and the punishment gives restitution a more precise deterrent effect than a traditional fine.'. 6 Since restitution seems to serve both compensatory and punitive purposes, it is difficult to say with certainty which is the primary purpose."' Finally, one factor weighs clearly against restitution as a civil penalty, a factor that the Seventh Circuit relegated to a footnote in Newman. ' This factor is "whether the behavior to which [the penalty] applies is already a crime.'. As the Seventh Circuit admitted, since the 148 David A. Starkweather, Note, The Retributive Theory of "Just Deserts" and Victim Participation in Plea Bargaining, 67 Ind L J 853,859 (1992) (analyzing victims' rights of participation in the criminal process under a just deserts theory of retribution). See also Schafer, Restitution to Victims of Crime at 3-7 (cited in note 115) (describing the historical origin of restitution as punishment). 149 154 Id at 49 n 10. 155 Id. 156 Id. 157 The Supreme Court has recognized that "all civil penalties have some deterrent effect." Hudson, 522 US at 102. Thus the "mere presence of a deterrent purpose" does not render a sanction criminal. Id MVRA and VWPA only award restitution for criminal violations, the underlying act will always be a criminal one.'6°B ased on the seven factors enunciated by the Supreme Court, it is evident that restitution has a dual purpose as both a compensatory and punitive device. As one court noted, "Criminal restitution rests with one foot in the world of criminal procedure and sentencing and the other in civil procedure and remedy.' 6 ' Both interpretations of restitution under the MVRA are plausible. Consequently, one must look beyond the statutory text, legislative history, and the seven Supreme Court factors in determining whether restitution under the MVRA is civil or criminal.
Although there are two equally plausible interpretations of the MVRA, the consequences of the interpretations are not the same. As will be demonstrated, construing restitution as a civil penalty implicates serious constitutional doubt regarding the MVRA. Applying the canon of constitutional avoidance results in characterizing restitution under the MVRA as a criminal penalty.
B. The Seventh Amendment Conundrum 1. The canon of constitutional avoidance.
The Supreme Court has stated that to determine "[w]hether a particular punishment is criminal or civil is, at least initially, a matter of statutory construction.' 62 Various methods of statutory construction employed thus far, such as the express language of the statute and the legislative history, have proven ineffective in resolving the debate between the two interpretations of the MVRA. This Comment argues that the well-established doctrine of constitutional avoidance", sheds some light on the otherwise murky statute. The doctrine of constitutional avoidance argues that when there are two interpretations of a statute and one of those is subject to serious constitutional doubt, the court should reject the constitutionally questionable interpretation. Since construing restitution under the MVRA as a civil penalty sub- jects the statute to serious constitutional doubt in light of the Seventh Amendment, restitution under the MVRA should be construed as a criminal penalty. Adrian Vermeule has explained, "Avoidance is perhaps the preeminent canon of federal statutory construction; its pedigree is so venerable that the Supreme Court invoked its reasoning even before Marbury v. Madison established the power of substantive judicial review. ' In other words, where there are two interpretations and one is subject to serious constitutional doubt, a court should construe the statute to adopt the other, constitutionally sound, interpretation. All that is required is that one interpretation might be unconstitutional. ' 6 Applying constitutional avoidance to the issue at hand means that interpreting the MVRA to construe restitution as a civil penalty would implicate Seventh Amendment concerns, thereby triggering serious constitutional questions about the statute's validity. The MVRA does not provide the defendant with a right to a jury trial on the issue of restitution. It is possible that if restitution is construed as a civil penalty, such a right would be required by the Seventh Amendment and thus, the MVRA would be unconstitutional. The Sixth Amend-ment does not pose a similar problem if restitution is considered a criminal penalty. Although the Sixth Amendment provides a defendant with a right to a jury trial,° such a right does not extend to the sentencing phase. ' Since interpreting the MVRA to construe restitution as a civil penalty would raise serious Seventh Amendment issues, the canon of constitutional avoidance dictates that this interpretation be avoided. Thus, restitution under the MVRA should be construed as a criminal penalty.
Jury trials and restitution.
The Seventh Amendment provides a right to a jury trial "[i]n Suits at common law.' 72 If restitution is considered a civil penalty under the MVRA, it is possible that the Seventh Amendment would require that the defendant have a right to a jury trial. Currently the MYRA does not provide such a right. Thus far, the courts have ignored the interaction between the ex post facto issue and the Seventh Amendment issue under the MYRA and VWPA.
All of the appellate courts that have squarely addressed the Seventh Amendment issue under the MVRA or VWPA have held that restitution is a criminal penalty, so the statutes in question did not violate the Seventh Amendment. In Dubose, the Ninth Circuit, in examining whether the MVRA violated the Eighth Amendment, noted "[t]he sanction at issue must be construed as punishment for the Eighth Amendment to be implicated.' '73 It decided that restitution was punishment because it had "deterrent, rehabilitative, and retributive purposes."' 7 The Ninth Circuit also based this conclusion on the legislative history of the statute and the historical view of restitution. 5 When the court next analyzed the Seventh Amendment claim, it relied on the characterization of restitution as punishment to determine that the Seventh Amendment did not apply.'
This result comports with the conclusions of numerous courts that have addressed whether the VWPA violates the Seventh Amendment.'" For example, in United States v Palma, 7 Both of the minority circuit courts-the Seventh and the Tenthhave had cases before them involving a Seventh Amendment challenge to the VWPA. In United States v Gomer,n the defendant challenged his restitution sentence in front of the Seventh Circuit.' He claimed the judge had failed to consider the "financial needs" of his dependents as directed by the VWPA.' 8 ' In addition to this statutory claim, he also argued the VWPA was unconstitutional.6 The Seventh Circuit resolved the issue on statutory grounds and thereby avoided the constitutional question. ' n Interestingly, the dissent argued that the court should reach the merits and claimed that the VWPA did not vio-late the Seventh Amendment.' 4 In reaching this conclusion, Judge Coffey noted that Congress intended restitution to be "part of the criminal sentencing procedure and [ ] not .. . a civil remedy."' ' However, this is merely dicta in a dissent of a case decided thirteen years before Newman, and it is not surprising that the court in Newman does not address it. The Tenth Circuit, on the other hand, actually decided a case on the Seventh Amendment issue.' 9 4 In holding that the VWPA was constitutional, the court stated, "Restitution is a permissible penalty imposed on the defendant as part of sentencing." '9 ' Notably, the Tenth Circuit did not mention this case in Nichols.""
3. Application of the canon of avoidance to the MVRA.
Construing restitution as a civil penalty implicates a serious constitutional question. A court must decide whether an order of restitution would be a "suit at common law." '93 The consequences of such a designation are serious because the MVRA does not provide a right to a jury trial for restitution orders. Thus, if a court determined that restitution is a legal remedy, the MVRA would be struck down as unconstitutional (probably along with the VWPA)."' It is currently unclear whether restitution would be considered a legal or equitable remedy if it were to be classified as a civil penalty. '" 5 In United States v Dudley, the Fourth Circuit held that restitution did not have a purely punitive character and thus did not abate at the death of the accused like most criminal penalties.' 97 However, the court then was forced to decide whether there was a right to a jury since it had classified restitution as a civil penalty.' 4 The court stated that this depended on whether the restitution under the VWPA could 188 Id at 1226 (Coffey dissenting). 189 Id at 1228-29. 190 Watchman, 749 F2d at 617 ("[T]he Act insofar as it provides for restitution, and as it provides for the court to determine the amount (if any), is a constitutional extension of sentencing."). 191 Id. 192 169 F3d 1255. See text accompanying notes 103-06. 193 The Seventh Amendment only requires jury trials for "[s]uits at common law." US Const Amend VII. The Seventh Amendment is not applicable to suits in equity.
194 See note 205. Although all the courts addressing the Seventh Amendment question resolved it by stating that restitution was a criminal sanction, those courts characterizing restitution as civil subject the MyRA to possible constitutional invalidation if restitution were determined also to be legal in nature. Since restitution is the same under both the MVRA and the VWPA, such a classification would also expose the VWPA to constitutional invalidation as well. 195 The two circuits holding that restitution under the MVRA is a civil penalty have not yet addressed whether restitution is legal or equitable for the purposes of the Seventh Amendment. 196 739 F2d 175 (4th Cir 1984). 197 Id at 177 (stating that there is a "substantial difference between restitution ... and forfeiture"). 198 Id at 178. be considered an equitable remedy or a legal one.'9 The court noted the complexity of this question and finally stated, "[i]n short, the question whether a jury hearing must be allowed to preserve the constitutionality of [the statute] is a tangled one, with no sure outcome short of a Supreme Court decision. ' ' " The Fourth Circuit avoided having to decide the issue by stating that since the accuracy of the amount of restitution was not contested, there was no need to address the Seventh Amendment issue. 20 ' The Supreme Court has implied that restitution would require a jury trial if it were to be labeled as a civil penalty. The Court mentioned in a footnote in Kelly v Robinson,° that "[s]everal lower courts have addressed the constitutionality of the federal Victim and Witness Protection Act."'2 3 It noted that these courts have decided that "defendants have no right to jury trial as to the amount of restitution, even though the Seventh Amendment would require such a trial if the issue were decided in a civil case." '2 Although this is merely dicta, it strongly implies that construing restitution as a civil penalty would trigger a right to a jury trial under the Seventh Amendment. Such a civil construction could lead to a finding that the MVRA and VWPA are unconstitutional. With regard to the VWPA, some commentators have made this argument, contending that restitution is a civil, legal remedy and that the statute is thereby unconstitutional because it violates the Seventh Amendment. 0 Under the canon of constitutional avoidance, if there are two interpretations, and one interpretation is subject to serious constitutional doubt, the court should adopt the less dubious interpretation. In this case, classifying restitution under the MVRA as a criminal penalty would allow a court to avoid the difficult task of deciding whether the Seventh Amendment guarantees a right to a jury trial in determining a restitution order. Thus restitution should be construed as a criminal penalty, forcing courts to conclude that retroactive application of the MVRA violates the Ex Post Facto Clause. 6 At first glance, it may appear that courts must also avoid labeling restitution as a criminal penalty to eliminate constitutional concerns under the Ex Post Facto Clause. However, a closer look proves that such an assumption is false. Under the civil interpretation, if it were decided that restitution was indeed a legal remedy and that the defendant had a right to a jury trial, then the MVRA would be unconstitutional. The entire statute would be invalidated and Congress would have to enact a new law that provided such a right. However, if restitution is labeled a criminal penalty, the MVRA is still constitutional despite the Ex Post Facto Clause. Although it is true that retroactive application of the MYRA would not be allowed under this interpretation, the statute itself would remain unchanged. Congress specifically stated that the MVRA would be effective, "to the extent constitutionally permissible ... for sentencing proceedings in cases in which the defendant is convicted on or after" April 24, 1996 . So if a court determined that retroactive application of the MVRA would violate the Ex Post Facto Clause, then under Congress's command, the court would not be allowed to apply the MVRA retroactively. The Ex Post Facto Clause would only render certain applications of the statute unconstitutional, thereby preserving the MVRA.
CONCLUSION
Under the MVRA, Congress requires courts to award restitution to the victim from the criminal. Congress also specified that the effective date for the Act's implementation was the conviction date instead of the date of commission of the crime. This specification has forced some courts to consider whether application of the MVRA to a de-206 Classifying restitution as criminal does not automatically bar retroactive application of the MVRA. As noted previously, the Supreme Court has stated in Weaver that the statute must constitute a substantive change. See notes 25-27 and accompanying text. However, since there has been no disagreement on this point on either side of the circuit split, it will be assumed for purposes of this Comment that the test in Weaver would be satisfied. See note 11. Interestingly, however, some unpublished cases have held the MVRA was not a substantive change in the law. Since these cases are unpublished, they do not carry substantial precedential weight. See United States v Ledford, 1997 US App LEXIS 29167, *12-13 (6th Cir) (unpublished) (concluding that applying the MVRA did not result in an "increased order of restitution"); United States v Jackson, 1998 US App LEXIS 11645, *4 (6th Cir) (unpublished) (holding that "[u]nder the old statute, the district court was free to impose the same amount of restitution" and therefore, the penalty was not made more severe); United States v Braunstein, 1997 US App LEXIS 5548, *8 (2d Cir) (unpublished) (noting that since the same result would be reached under the old statute and the amended version, the "punishment has not been enhanced").
207 Mandatory Victims Restitution Act § 211, 18 USC § 2248 note (effective date of 1996 amendments) (emphasis added).
fendant who was convicted after the effective date but who committed the crime before that date violates the Ex Post Facto Clause.
This Comment has attempted to resolve the debate by examining the reasoning on both sides of the issue and demonstrating why the methods used heretofore could support either the civil or criminal view of the nature of restitution. Despite the equal plausibility of both interpretations, the classification of restitution has significant consequences. Many constitutional provisions are triggered by either a criminal or civil label. As this Comment has demonstrated, construing restitution under the MVRA as civil raises serious Seventh Amendment concerns. Because courts should avoid interpretations of statutes that create such constitutional difficulties, this Comment concludes that courts should consider restitution under the MVRA a criminal penalty. Therefore, courts should hold that retroactive application of the MVRA violates the Ex Post Facto Clause.
